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We are glad to welcome the first number of the Virginia Supreme 
Court Reporter, published at Richmond, by Messrs. H. Stewart Jones 
and J. Norment Powell. The design of the publication is to furnish, 
in pamphlet form, all the opinions of the Virginia Court of Appeals in 
full, immediately after each opinion day, or as soon thereafter as is 
permissible under the rules of the court. The idea is an excellent one, 
and we hope the enterprise will be sustained by the profession of the 
State. The first issue contains twenty opinions handed down January 
12, 1899. It is issued at the very reasonable price of $3.50 a year. 



We publish elsewhere a copy of the questions propounded to candi- 
dates for admission to the bar, on the examination recently held at 
Richmond, together with a list of the successful candidates. There 
were twenty-two applicants, eighteen of whom failed to pass. The 
result, while startling, is the strongest argument that could be adduced 
in favor of the wisdom of the recent statute confiding to the judges of 
the Supreme Court of Appeals the duty of passing upon the qualifica- 
tion of applicants. Under former regulations, there would have been 
eighteen more incompetent lawyers at the Virginia bar than there are 
to-day. The court deserves the commendation of the profession for its 
courageous enforcement of the law, regardless of criticisms certain to 
follow from friends of disappointed candidates. 

The examination was quite rigid, but not more severe than was 
necessary to fairly test the attainments of the applicants. A few of 
the questions involved unfamiliar principles, knowledge of which 
could scarcely be expected of beginners, but we have no doubt the 
court nade due allowance for this. 

For the benefit of those members of the bar to whom many of these 
questions may seem difficult, and who on that account are inclined to 
criticise the test as too severe, it is suggested that it by no means fol- 
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lows that because an examination is difficult for the practitioner, it is 
therefore too difficult for the beginner. Few, if any, practising physi- 
cians in the State could stand the examination in anatomy which every 
medical student undergoes at college and afterwards before the Medi- 
cal Board. The student is supposed to be fresh from his books, and 
to have recently and thoroughly mastered elementary principles. In 
his later professional life, many of these may slip away from him, but 
if he has once thoroughly learned them, they are easily reacquired by 
a brief review. But if he has not thus become master of essential 
principles before beginning his professional career, the chances are 
that the lawyer or the physician will never overcome the deficiency. 

The court is doing admirable service in thus elevating the standard 
for admission to the bar, and it is to be hoped that the legal profes- 
sion will do its full duty in sustaining it in its good work. 



The Supreme Court of the United States has recently handed down 
an opinion in a most unusual case, and one of especial interest to 
Virginia lawyers, since it arose here and closely touches the adminis- 
tration of justice in this State. "We refer to the celebrated case of 
Harkrader v. Wadley. In the early days of the republic, when the 
Constitution was new and the dividing line between State and Federal 
jurisdiction was ill-defined — when injunctions were not to be had for 
the asking— the action of the lower court would have aroused national 
interest, if not national indignation. But the nation has become so 
accustomed to the decadence of respect for States' rights in the lower 
Federal courts that the case in question has attracted but little general 
interest. 

The facts were that, while the Federal court in the Western Dis- 
trict of Virginia, was winding up, in a creditors' suit, a defunct -bank- 
ing corporation, organized under the State laws, an officer of the bank 
who had been made a party to this suit for the purpose of enforcing 
his personal liability for misappropriating the bank's funds, was in- 
dicted under the laws of the State for the embezzlement of these same 
funds. Since the bank was a State institution, the criminal prosecu- 
tion lay solely in the State courts, and the State statute under which 
the indictment was found was concededly valid. 

Shortly after this criminal prosecution was instituted the Federal 
court, in which was pending the creditors' bill, issued an injunction 
against the Commonwealth' s attorney, restraining the prosecution until 
the further order of the court. The injunction was disregarded, and 
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the prisoner, then out on bail, was committed to jail to await trial. 
Thereupon he sued out a writ of habeas corpus from the Federal 
court, and was promptly discharged! In other words, the State of 
Virginia was, through her public prosecutor, restrained by injunction 
from prosecuting a breach of its own criminal laws, confessedly valid, 
in the only court in which such prosecution would lie, on the sole 
ground that a civil suit, involving the civil liability of the alleged 
criminal, arising out of the same transactions, was pending in the Fed- 
eral court — and, in pursuance thereof, the prisoner was taken out of 
the custody of the State's, jailer and allowed to go at large. 

It is scarcely necessary to add that the Supreme Court of the 
United States declared the proceeding without precedent, and without 
warrant of law. The action of the lower court was declared unwar- 
ranted on four several grounds: 

(1) On the elementary principle that courts of equity have no 
jurisdiction, in the absence of statute, over the prosecution, punish- 
ment or pardon of crimes. 

(2) That section 720 of the Revised Statutes expressly prohibits 
any Federal court from granting injunctions to stay proceedings in the 
State courts, except where such injunction may be authorized by any 
law relating to proceedings in bankruptcy. 

(3) That an injunction from a Federal court against a State officer 
can never be sustained, where it is conceded that the officer is pro- 
ceeding under a valid State statute. 

(4) That such a proceeding was in substance an injunction against 
the State itself, and therefore in violation of the Constitution. 

The case is reported in 19 Sup. Ct. 119. A detailed discussion of 
the case, before it reached the Supreme Court, by Gen. James A. 
Walker, on the one side, and J. C. Wysor, Esq., on the other, will 
be found in 1 Va. Law Keg. 79, 161. 



In a communication published elsewhere, Mr. W. R. Perkins, of 
the Lynchburg bar, excepts to the construction, suggested in our Jan- 
uary number (p. 617), of the recent amendment of section 2465 of 
the Virginia Code, with reference to the registry of bills of sale and 
executory contracts of sale of personal chattels, where possession re- 
mains with the seller. 

The amendment is not skilfully drawn, and it is uncertain what the 
precise idea of the draughtsman was. We are not disposed to speak 
dogmatically on the subject, and Mr. Perkins' view may be the proper 
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one. It is scarcely possible, however, that by the provision that every 
" bill of sale" of chattels, where possession remains with the seller, 
shall be in writing and recorded, the legislature intended to include 
every ' ' transfer of title ' ' to chattels. Title to chattels may pass with- 
out a bill of sale. To require every " bill of sale " to be in writing 
and recorded, is a very diiferent thing from requiring every sale or 
transfer of title to be in writing and recorded; just as, in the same 
section, the requirement that every "deed of gift" shall be recorded 
is a diiferent thing from requiring "all gifts" — i. e. those consum- 
mated by delivery as well as by deed — to be recorded. It would seem 
to be a reasonable interpretation, therefore, to say that whether the 
parties shall consummate the sale of chattels by a recorded bill of sale, 
or by simple oral contract as before, is optional with them — the differ- 
ence being that upon an executed sale, if the chattels remain in the 
possession of the seller, registry of the bill of sale will protect the 
buyer against the claims of creditors of the seller and subsequent bona 
fide purchasers from him, while the absence of the bill of sale, or the 
ommission to record it, leaves the parties where they would have been 
before the adoption of the amendment; that is, the transaction is 
prima facie fraudulent as to creditors, and conclusively so as to subse- 
quent purchasers for value and without notice. 

As to executory contracts of sale of chattels, no title, or other right 
in rem, passes, so long as the contract remains executory; so that the 
goods are, at common law, always liable to the claims of the seller's 
creditors and purchasers from him. To provide, as the .statute seems 
to do, that in such case if the goods remain in possession of the seller, 
the contract shall be in writing and recorded, else it shall be void as 
to creditors and purchasers, certainly does not alter the rights of the 
parties, in case this provision be disregarded. Before the amendment, 
the vendee under an executory contract had no claim against the 
goods, whether as between himself and the seller, or the latter' s cred- 
itors or vendees. Under the amendment it is provided, in substance, 
that he shall still have none, unless the contract be in writing and re- 
corded. The real purpose of the amendment, read in the light of the 
history of our registry acts, and especially in connection with the de- 
cision in Braxton v. Bell, 92 Va. 229 (where it was held that registry 
of an executory contract for the transfer of chattels was not notice to 
subsequent purchasers), seems to be not so much for the protection of 
creditors and purchasers, by avoiding executed or executory contracts 
of sale of chattels, where possession remains with the seller, — for, as 



698 VIRGINIA LAW REGISTER. [Feb., 

shown, the common law afforded abundant protection to them already 
— but to protect the vendee himself, by affording him a method of giv- 
ing notice of his claims by registry — a protection which the law did 
not previously offer. Before this amendment, one who purchased cat- 
tle from a farmer, for example, and for convenience left them tempo- 
rarily in the latter' s pasture, was liable to have his right to the cattle 
defeated by a fraudulent sale by his vendor to a second innocent pur- 
chaser, or to take the burden of establishing the bona fides of his 
ownership in case the cattle were levied upon by the seller's creditors. 
Registry of a bill of sale would have availed nothing. The amend- 
ment, now affords him a method of protecting his rights by taking a 
bill of sale and recording it. 

Before the amendment, registry of an executory contract for the 
sale of chattels was unauthorized and afforded no protection. The 
amendment provides protection by permitting registry of a written 
contract. If the vendee does not see fit to so protect himself, the 
statute leaves him where he would have been before its adoption, with- 
out any protection whatever. 

Hence it seems that whether or not the parties shall in such cases 
put their executed or executory contracts of sale in writing, is entirely 
optional with them; the contract is still good between the parties; but 
unless recorded, possession must pass from seller to buyer, under the 
penalty of avoidance of the contract as to subsequent purchasers for 
value and without notice and creditors. 



